
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1911.] JENSEN V. PECK. 915 

IN THE CIRCUIT COURT OF SURRY COUNTY, VA. 



Odius Jensen and Victoria -Jensen v. Geo. W. Peck. 

Wills — Testamentary Capacity — Burden of Proof. — Although the 
burden of proof is on the proponent of a will, the court upon de- 
murrer to evidence will sustain a testament over the objection that 
the testator had not sufficient mental capacity, where the defendant 
offers no evidence as to the mental condition of the testator, and 
the only evidence as to mental incapacity consists in rambling state- 
ments and equivocal actions on the part of the testator. 

Same — Formal Requisites — Signature by Testator. — Where it is 
shown from the proponent's testimony that the name of the testa- 
trix was signed by one of the subscribing witnesses while they were 
in the yard near her door, that the will was then taken to her bed- 
side and read and explained to her, and that she acknowledged it, and 
affixed her mark to the subscription of her name in the presence of 
the two subscribing witnesses, it was held that this was a sufficient 
compliance with the Virginia statute providing that unless the will 
was wholly written by the testator, the signature shall be made or 
the will acknowledged by him in the presence of two competent wit- 
nesses, present at the same time. 

Same — Same — Signature in Presence of Testator. — It is not neces- 
sary to the valid execution of a will that the subscribing witnesses 
should sign before, instead of after, the testator has signed, or ac- 
knowledged the instrument, where their signatures are duly ac- 
knowledged in the presence of the testator at the time of, or after, 
such signing or acknowledging by the testator. 

Same — Same — Same — Case at Bar. — Where the evidence shows 
that the subscribing witnesses to a will performed the physical act 
of placing their names to the paper while about twelve or fifteen 
feet from the door which leads into the room of testatrix, and came 
at once into her room where the will was read and explained to her, 
and acknowledged by her, and it further appears that the will was 
read over to the testatrix before it was taken outside of the house 
to be signed, it was held that this showed a sufficient signing in the 
presence of the testator, within the requirements of the Virginia 
statute. 

Thos. H. Howerton and W . M. Bernard, for the plaintiffs. 
Bohannan & Shewmake, for the defendant. 

West, Jesse Felix. Judge. 

This is an appeal from an order entered by the clerk of this 
court on the 28th day of May, 1909, rejecting a certain paper 
writing, dated May 6th, 1*509, and purporting to be the last will 
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and testament of Cornelia Gray, deceased, and refusing to pro- 
bate the same. 

George W. Peck, who was admitted a party defendant before 
the said clerk, is a party defendant here. Under section 2542 
of the Code the court required all testamentary papers of said 
decedent to be produced and upon the request of a party inter- 
ested a jury was impanelled to which the following inquiry was 
submitted, to-wit: 

"Whether any paper, or which of the papers produced before 
them in this trial is the true last will and testament of Cornelia 
Gray, deceased, late of Surry County." 

Three certain paper writings were produced before the jury, 
one dated January 8th, 1908, one dated January 29th, 1909, and 
one dated May 6th, 1909. 

After all the testimony had been introduced by the proponents 
and defendant to support the ; r respective contentions, the de- 
fendant, George W. Peck, filed a demurrer, to the proponents' 
evidence, which demurrer is in the following words and figures, 
to-wit : 

Odius Jensen and Victoria Jensen j 

vs. r Demurrer to evidence 

George W. Peck J 

Be it remembered that after the jury was sworn to try the issue 
joined in this case, the plaintiff and the defendant introduced 
the following evidence, which is made a part of this demurrer 
to evidence. 

The said Odius Jenson and Victoria Jensen to prove and main- 
tain the issue on their part introduced the following evidence : 

The paper dated on the 6th day of May, 1909, being shown 
J. G. Rawlings, this witness stated that this was the will that 
Mr. Brown and himself witnessed. This witness further stated 
as follows : That some time in the first part of April, 1909, 
Mr. Jensen and his wife came to him and asked him to write 
a will for Miss Cornelia Gray. That Mrs. Jensen stated that 
her sister, Cornelia Gray, had given Mr. Peck a will. Mr. 
Rawlings then said that he wanted this will to Peck counter- 
manded before he would write the will leaving the property to 
Jensen. A few days later Jensen and wife returned, bringing 
the Peck will dated January 8th, 1908. with them. The witness 
asked Waverly Bell to typewrite the will, and Bell made a 
memorandum on the margin of the will, and promised to do so. 
Jensen came to see him several times and stated that Miss Gray 
was liable to die. Jensen again came to his house on May 3, 
and left word for Rawlings to come to Miss Gray's. On the 
4th day of May Peck came to see him, and in the midst of a 
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conversation asked him to hold them off as long as he could, 
referring to Jensen and wife. Rawlings said he would attend 
to this as soon as he could, that Jensen had been there several 
times with regard to the will, but that he had put him off, that 
he was glad that he had put him off, and that he would continue 
to put him off, because he thought there was something wrong. 
The witness further stated that he got his idea that something 
was wrong from what Peck had told him of Jensen's mistreat- 
ment of Miss Cornelia Gray. 

That Jensen came to see him again on the 6th of May and 
asked him to go with him at once to Miss Gray's home, saying 
"Hurry up, she wont live till morning." The witness's horse 
was sick and Jensen carried him over to Miss Gray's and brought 
him back. He arrived at Miss Gray's about three in the after- 
noon. Miss Gray was in bed with her head between her knees, 
holding a cup and spoon out of which she was eating. That 
Miss Gray said "Who are you ? I can't see you. I am bad off. 
I am blind. I crave to die. I want you. to fix a will for my 
sister." That he asked her if she was a member of the church 
and she replied that she was a member of Moore's Swamp 
Church but that she had not attended it for some years. That 
she had sent for him. That she had given Mr. Peck a will but 
that she had sent Mr. Jensen for it and that she had sent it to 
the witness. That she did not know of any will except the one 
of January the 8th, 1908, which had been brought him by Jensen. 
Miss Gray stated that she wanted him to put in the will that 
Jensen and his wife were to bring her a pitcher of cool water, 
wood to keep her warm, something to eat, and to treat her right. 
That Miss Gray said in response to a question by Rawlings that 
Jensen and wife had been treating her right. That these pro- 
visions were not inserted in the will. That Mrs. Jensen said 
that Miss Gray had money laid by to pay her burial expenses. 
That he read the will to her and that she was satisfied with it. 
That Brown and himself went out of the house and sat down 
under a tree which was about twelve feet from the door and 
to the right of the door from the outside. That Miss Gray was 
sitting up in bed, with her head down between her knees: that 
the head of the bed was next to the door and that she could not 
see them in the position in which she was, but had her eyesight 
been all right and she the ability to turn her head she possibly 
could have seen. That he signed Brown's name to the will, and 
that Brown did not make his mark. That Mr. Brown author- 
ized him to sign his name. That they signed the will outside 
of the house, and then brought it back into the room. That 
Miss Gray then said that she was blind, that she could not see, 
that it was impossible for her to see, that her condition had 
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blinded her so that she could not see. Witness further stated 
that her eyelids were so swollen that she could not see. 

That after he and Brown had signed the will they read it to 
her and explained it and that she acknowledged the will and 
made her mark, saying, "My condition has blinded me. I can 
not see." 

Witness further stated that Miss Gray died on the 7th of 
May. 

That on the day of the attestation witness felt some doubt 
in his mind as to Miss Gray's mental condition. That he asked 
her questions to see if she knew what was taking place, and 
that he believed then that her mental condition was good and 
all doubts with reference to her mental condition were removed, 
but that he had always since regretted that he did not ask Dr. 
Barham, who was present at the time, as to her mental condi- 
tion, in order to further satisfy himself. 

That he did not know whether or not she could have seen if 
someone present had assisted her by raising her eyelids. 

That he thought, and so explained to Miss Gray, that the 
clause "should she be the longest liver" meant that if Mrs. 
Jensen lived longer than Mr. Jensen, she was to have the prop- 
erty. 

Witness K. W. Brown stated as follows : 

That Jensen came to see him in March, 1909, and asked him 
who would be a good man to write a will. Witness suggested 
names of Messrs. A. S. Edwards, Barham and Peck. That 
Jensen also asked if witness would sign a will for him. Wit- 
ness then asked Jensen if he knew that Peck had a will against 
this place, and that Jensen replied that Peck had had one, but 
that he had sent it back. Sometime in May, 1909, Jensen ran 
over to see him and asked him to come over and sign a will, 
and that he also asked him for a pen and ink. That Jensen 
trotted off and that he walked over to Miss Cornelia Gray's. 
Arriving there at about the same time with Dr. Barham. That 
he did not go into the house until after he had signed the will. 
That Rawlings brought him a paper to be signed, and that he 
told Rawlings that he was nervous and asked him to sign his 
name for him. That he made his mark. That Rawlings signed 
the paper at the same time and that they were both out in the 
yard, sitting under a tree, a distance of about fifteen feet from 
the door of the house, and that Miss Gray could not have seen 
them from where she was, unless she could have seen through 
a wall, as there was neither door nor window between her bed 
and the tree. That the bed was to the left of the door on the 
inside of the room, and the tree was to the left of the door on 
the outside of the room. That after they had signed the will 
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he and Rawlings went into the house. That he found Miss 
Gray sitting up in bed, with her head bent over, the head of the 
bed being nearer the door. That she was not in the same po- 
sition on that day as she was on the day before. That it was 
dark in the room, and he could not see her eyes. That lie knew 
nothing of her mental condition. That she made her mark, but 
did not say at the time that she was blind, or could not see, 
nor did he hear her say at any time that he was in the room 
that she was blind or that her condition had blinded her. That 
she said a few words to Mr. Rawlings, and that Mr. Rawlings 
asked her if" she knew who was there and she said she did, that 
Mr. Brown was there. That he had not spoken to her, only a 
few words to Mr. Rawlings. That she said that the will should 
have been fixed. up before. That he would not swear that she 
was in her right mind. That after the will had been signed by 
Miss Gray she said something about their bringing her wood 
and water. That she made her mark to the will after it had 
been signed by himself and Rawlings. 

George W. Peck to prove and maintain the said issue on his 
part introduced the following evidence: 

The paper writing dated on the 29th day of January, 1909, 
and signed with the name of Cornelia Gray, being shown the 
witnesses C. E. Wortham and G. E. Wortham they stated that 
said paper was the will of the said Cornelia Gray and that they 
had signed their names thereto as witnesses. These witnesses 
further stated as follows: That the will was signed by Mr. 
Peck in her presence and by her direction, and that she made 
her mark and that the will was acknowledged by her in their 
presence, and that both the witnesses were present at the same 
time, and further that the two witnesses subscribed the will in 
her presence and after she had signed it. At the time that she 
signed the will she was sitting up in bed, that her head was 
slightly bent, but that they think that she could turn it. That 
they signed the will at a table in the same room with the tes- 
tatrix, the table being about four, feet from the bed. That so 
far as they knew Peck was not related to Miss Cornelia Gray. 

G. E. Wortham stated that he thinks that she was looking at 
him when he signed the will, and that he knows that she could 
have seen him had she. wanted to do so. 

C. E. Wortham states that he was seated at a table in an 
oblique direction from the face of the testatrix. That he don't 
know whether his body was between her and the paper or not, 
but that he thinks that she could have seen the paper. 

Both witnesses stated that she could, without the assistance of 
others, have placed herself in such a position that she might have 
seen them both sign. That her mental condition was as good as 
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they ever saw, and that she understood all that was done. That 
Charles E. Wortham talked to her, and that G. E. Wortham 
heard the conversation between the parties in the room. That 
she was conscious when the will was signed, and that she said 
it was her will. That Miss Gray knew that they had come there 
for the purpose of witnessing her will; that Peck had told her 
this in their presence. 

G. E. Wortham stated that Miss Gray said that she wanted 
the will changed, that she had formerly made, because she 
wanted Peck to have the property at her death on account 
of Jensen's cruelty ; that she stated further that Jensen had been 
cruel to her and that she did not want him to have her property. 
That when he arrived at Miss Gray's on the 29th of January, 
1909, Mr. and Mrs. Peck were there, also Mr. and Mrs. Jensen. 
That soon afterwards Mrs. Peck and Mr. and Mrs. Jensen got 
in a cart and went over in the direction of Mr. Brown's. That 
it was raining and that they were not gone long. That he had 
not been in the house up to the time that they let. That they said 
that Miss Gray said that she did not want Mr. & Mrs. Jensen 
to be there when the will was signed ; that she was afraid for 
them to be there. That when they got back the will had been 
signed. That Peck came to him and asked him to sign the will. 
That he does not know that Peck was in charge of affairs while 
the Jensens were away, but that he did hitch the horse for them. 
That Miss Gray was not blind. That the will was read in her 
presence by Mr. & Mrs. Peck and that he, the witness, had read 
the will and knew its contents, and that he believes Peck read 
it as it was written. 

Mr. C. E. Wortham stated that Miss Gray gave as a reason 
for the change from the first will to Peck to the second will that 
she did not want Jensen to have any of her property. That 
he doesn't know whether Miss Gray sent for him to sign the 
will or not. That on the date of signing this will Mr. & Mrs. 
Jensen went off in a cart with Mrs. Peck. That they were gone 
from the house fifteen or twenty minutes, and that when they 
returned the will was signed. That they said that Miss Gray 
did not want the Jensens to know that the will dated January 
29th, 1909. had been given. That she was afraid of the Jensens. 
That it was raining on that date. That he did not go into the 
house after Jensen and his wife returned. 

And the said George W. Peck says that the matter aforesaid, 
so introduced and shown in evidence to the jury, by the said 
Odius Jensen and Victoria Jensen is not sufficient in law to 
maintain the said issue on the part of the plaintiff, and that he, 
George W. Peck is not bound by the law of the land to answer 
the same. And the said George W. Peck states the grounds of 
demurrer relied on to be as follows: 
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1st. That die said evidence does not show that the require- 
ments necessary for the execution of a valid will, as set out in 
Section 2514 of the Code af Virginia, have been complied with; 
and, 

2nd. That the said evidence does not show that the testatrix 
on the 6th day of -May, 1909, was of sufficient mental capacity 
to make a valid will. 

Wherefore, for want of sufficient matter in that behalf, to 
the said jury shown in evidence, the said George W. Peck prays 
judgment, and that the jury aforesaid may be discharged from 
giving any verdict upon said issue. 

George W. Peck, 
By Bohannan &' Shewmake 
HIS ATTORNEYS 

The case is now before the court for its decision on said de- 
murrer. 

On a demurrer to the evidence, the party demurring is con- 
sidered as admitting the truth of his adversary's evidence, and all 
just inferences that can be properly drawn therefrom by a jury, 
and as. waiving all. his own evidence which conflicts with that 
of* his adversary, arid all inferences from his own evidence which 
do not necessarily result therefrom. Moreover, if the evidence 
is such that the jury might have found a verdict for the de- 
murree the court must grant judgment in his favor. City of 
Richmond v. Barry, 109 Va. 274. 

It is admitted that the paper dated January 8th, 1908, is not 
the true last will and testament of Cornelia Gray, deceased. 

It is contended by the proponents that the paper dated May 
6th, 1909, is the true last will . and testament of said Cornelia 
Gray, while the defendant claims that the paper dated January 
28th, 1909, is the true last will of said decedent. 

No will is valid in Virginia unless the person making it is of 
sound mind at the time of its execution and unless the formalities 
required by law are observed in its execution. 

The Virginia statute provides that, No will shall be valid un- 
less it be in writing and signed by the testator, or by some other 
person in his presence and by his direction, in such manner as 
to make it manifest that the same is intended as a signature ; and 
moreover, unless it be wholly written by the testator, the signa- 
ture shall be made or the will acknowledged by him in the pres- 
ence of at least two competent witnesses, present at the same 
time; and such witness shall subscribe the will in the presence 
of the testator, but no form of attestation shall be necessary. 
Code of Virginia, 2514. 

Was Cornelia Gray of sufficient mental capacity on May 6th, 
1909, to make a will ? 
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The burden of proof is upon those who seek to set up the 
instrument. Have the proponents borne this burden? 

The defendant offered no evidence as to the mental condition 
of the testatrix on May 6th, l'J0 ( ). It appears from the evidence 
of the proponents that when the subscribing witness, J. G. Raw- 
lings arrived at the bed-side of Cornelia Gray on the afternoon 
of May 6th, 1<)09, the said Cornelia Gray was sitting up in bed 
with a cup in her hand from which she was eating with a spoon. 
She said to Rawlings, "Who are you? I can't see you. I am 
bad off. 1 am blind. I crave to die. I want you to fix a will 
for my sister." Meaning, evidently, fix a will in which her sister 
would be named as the beneficiary. Rawlings then asked her 
if she was a member of the church to which she replied she was, 
but that she had not attended church for several years. She 
then told Rawlings that she had sent for him, that she had given 
Mr. Peck a will but that she had sent Mr. Jensen for it and that 
she had sent that will to the witness. Miss Gray stated certain 
provisions which she wished put in the will, Rawlings having 
prepared the will in advance, then read it to her and she ex- 
pressed herself as satisfied with it. After the will was subscribed 
by the witnesses it was again read to her and explained to her 
and she acknowledged it. And when witness Brown was in her 
room, although he had spoken only a few words in her pres- 
ence, on being asked if she knew who he was she replied that 
Mr. Brown was there. She then said, "the will (that will) 
ought to have been fixed up before." 

Surely, it cannot be said that these are the acts and sayings of 
a woman of unsound mind, and the court is satisfied that Cor- 
nelia Gray was mentally capacitated on May 6th, 1909, to execute 
a valid will. 

We shall next enquire whether the said paper writing, dated 
May 6th, 1909, was executed with the formality which the law 
requires, to make it a valid will in Virginia. 

The statute provides that no will shall be valid unless it be 
signed by the testator, or some other person in his presence and 
by his direction, in such a manner as to make it manifest that 
the name is intended as a signature; and further provides that, 
unless it is wholly written by the testator, the signature shall 
be made or the will acknowledged by him in the presence of two 
competent witnesses, present at the same time. 

It is shown from the proponents testimony that the name of 
the testatrix was signed by one of the subscribing witnesses 
while they were in the yard near her door, that the will was then 
taken to her bedside and read and explained to her and that she 
acknowledged it and affixed her mark, to the subscription of 
her name in the presence of the two subscribing witnesses 
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After this had been done she said to the witnesses, "the will 
(meaning that will) should have been fixed up before." 

In Rosser v. Franklin, 6 Gratt. 24, Baldwin, Judge, speaking 
for the court, in a case where the testatrix affixed her mark to 
the will, says, "The surviving witness Driskill proves that the 
testatrix actually executed the instrument in the presence of him- 
self and the other two witnesses by her affixing her mark to the 
subscription of her name, and this is a sufficient signing within 
the meaning of the statute." 

It is also said by the court in Sturdivant v. Birchett, 10 Gratt. 
75 : This court has decided that if the name of the testatrix have 
been signed by another person, an acknowledgment by him that 
the instrument is his act, is a recognition and ratification of the 
signature as having been made for him in his presence and by 
his direction. 

Upon the facts proven and the authorities just cited we have 
no difficulty in reaching the conclusion that the said paper writ- 
ing dated May 6th, 1909. was executed, so far as concerns the 
signing of the name of the testatrix thereto, in the mode pre- 
scribed by law. 

In order to dis]X)se of this demurrer only one other question 
need be considered, namely: Did the two subscribing witnesses 
subscribe the said paper writing of May 6th. 1909. in the 
presence of the testatrix, as required by the Virginia statute? 

The evidence shows that these witnesses performed the 
physical act of placing their names to this paper while about 
twelve or fifteen feet from the door which led into the room 
of the testatrix, and came at once into her room where the will 
was read and explained to her and acknowledged by her. It 
further appears that witness, Rawlings, read the will over to 
Miss Gray before he took it outside of the house for himself 
and the other witness to sign it. 

In the case of Sturdivant v. Birchett, 10 Gratt. 89, where the 
will was sustained, it appears that the two subscribing witnesses 
went into an adjoining room, out of the view of the testator, 
and, subscribed their names to the will as witnesses and return- 
ing almost immediately to the testator's bed side delivered the 
paper to him, and one of them, in the presence of the other, with 
the paper open. in his hand, addresses the testator and says, 
"here is your will witnessed," at the same time pointing to the 
names of the witnesses, which are on the same page and close 
to the name of the testator. Judge Lee speaking for the. court, 
held, in answer to the suggestion that only one witness acknowl- 
edged his signature in the presence of the testator, that the 
court may draw from the ' evidence every inference and con- 
clusion that a jury could draw in such a case and that a jury 
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would without hesitation, have inferred from the evidence a 
perfect recognition of his signature on the part of Dr. Rives as 
well as a similar recognition of his on the part of Dr. Crawford, 
the subscribing witness who handed the will to the testator and 
made the statement to him above quoted. 

Can there be any doubt that a jury would infer from the 
evidence in the case at bar that when the subscribing witnesses, 
Rawlings and Brown, returned to the bed side of Miss Gray 
and read and explained the will to her that they then acknowl- 
edged their signatures thereto to her which had just been sub- 
scribed thereon in the yard? The will had been read to Miss 
Gray before the names of the witnesses were affixed thereto. 
What was the necessity then to read it to her the second time 
except for the purpose of making her more familiar with its 
contents and of explaining and acknowledging their signatures 
before her? 

A literal compliance with the terms of the statute of wills is 
not necessary; a substantial compliance is all that is required. 
Seguine v. Seguine, 2. Barb. Sup. Ct. R. 385, 393. 

The only safe guide for the court is to look at the substance, 
sense and object of the law, and. with the aid of these lights, to 
endeavor to ascertain if there has been a substantial compliance 
with the provisions. Remsen v. Brinkerhoff, 26 Wend. R. 
325, 332. 

Judge Roane, in Bruwell v. Corbin, 1 Rand. 156, says, "An 
acknowledgment of a signature is a signing in another form. 
In principle it is in truth a signing." 

But it is earnestly and ably argued by the learned counsel for 
the defendant that the witnesses did not sign a will, as they did 
not subscribe their names in the presence of the testatrix and 
after the paper had been perfected by her signature. 

Is it necessary to the valid execution of a will that the sub- 
scribing witnesses should sign before, instead of after the 
testator has signed, or acknowledged, the instrument, where their 
signatures are duly acknowledged in the presence of the testator 
at the time, or after such signing or acknowledging by the testa- 
tor? We think not. 

In the. case of Pollock v. Glassell, 2 Gratt. 439, Mrs. Glassell, 
four days before her death verbally expressed to Miss Ashton 
her wishes as to the disposition of her property after death. 
Miss Ashton wrote the paper merely as a memorandum, of said 
wishes, and- at the foot of the paper these words : "Written by 
S. S. Ashton for." Later Mrs. Glassell wrote her own name, and 
Miss Ashton struck out the word "for." After Mrs. Glassell 
had written her own name she asked Miss Anne R. Ashton to 
witness the paper, which she did, signing her name after Mrs. 
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Glassell. Mrs. Glassell then asked Miss S. S. Ashton to witness, 
it. who told Mrs. Glassell that as her name was already signed 
to the paper, it was not necessary for her to sign it again, and 
she did not sign it again. 

The court, consisting of four judges, unanimously decided that 
the codicil to Mrs. Glassell's will, executed as aforesaid, was 
executed in accordance with the statute of wills. 

It is held by the court in Rosser v. Franklin, 6 Gratt., that, 
"the fact whether in the order of time the testatrix made her 
mark before or after the subscription of the witnesses is, under 
the circumstances, in no wise material, in so much as the whole 
transaction must be regarded as one continuous, -uninterrupted 
act. conducted and completed within a few minutes, while all 
concerned in it continued present, and during the unbroken, 
supervising, attesting attention of the subscribing witnesses." 

It seems reasonable to conclude from the record in this case 
that the testatrix knew of the presence of the attesting witnesses 
at her bed side on May 6th, 1909, and that they were there to 
witness her will; that she understood the contents of the paper 
and acknovyledged the same in the presence of said witnesses 
after her name had been subscribed thereto by one of the wit- 
nesses, and made her mark thereon near her name; that said 
witnesses acknowledged to her their signatures as subscribing 
witnesses to said paper and that the whole transaction must be 
regarded as- one continuous uninterrupted act, which was com- 
pleted in a few minutes. 

Tn the language of Judge Lee in Sturdivant v. Birchett, supra, 
to reject a will executed under such circumstances would- be, in 
the opinion of the court, to sacrifice" substance to form, and the 
ends of justice to the means by which they are accomplished. 

The defendant's demurrer is therefore overruled and an order 
will be entered adjudging the paper writing dated May 6th, 1909, 
to be the true last will and testament of Cornelia Gray, deceased. 

Note. 

As to what is a sufficient attestation in the presence of the tes- 
tator, see Va. Law Reg. 193. 



